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Whilst I admire the optimism of the Committee in asking the question, I think it will be 
highly unlikely if a government department or Quango ever conceded that there was 
a shortcoming in any aspect of the activities under its control. 
 
Notwithstanding this view, it does seem relatively clear that the Crown Office and 
Procurator Fiscal Service, and the Scottish Government have now effectively 
conceded that there is a gap in the law. 
 
 Although the Crown Office and Procurator Fiscal Service might suggest that there is 
an adequate working relationship with the Health & Safety Executive, this is 
completely contradicted by the publicly stated views of Lord Mulholland the former 
Lord Advocate who called for the right to be given the power to direct the Health & 
Safety Executive to carry out an investigation. I doubt if he formed this view on a 
whim, so unless the Crown Office and Procurator Fiscal Service can provide 
evidence to suggest that he was mistaken, it is clearly an opinion that the Committee 
should take seriously. Also, for the reasons set out below, I would respectfully submit 
that the Crown Office and Procurator Fiscal Service are mistaken in their 
assurances. 
 
As per usual, the Health & Safety Executive are seemingly indifferent to any 
concerns that the Scottish Parliament might have, and they clearly have little respect 
for democracy, or accountability believing that their " independence" gives them the 
right to ignore legitimate requests for clarification. You do have to wonder who they 
are actually accountable to, notwithstanding the fact that they are funded by public 
money. I have a concern that the Health & Safety Executive are now more interested 
in protecting the department’s reputation and preventing adverse publicity, than 
carrying out is statutory function in some instances; however that is matter for the 
democratically elected representatives to address.  
 
I think that having established that there is a gap in the law; the question now has to 
be asked if there is actually a legitimate need to address the legal lacuna. 
 
I would suggest that the concerns raised by eminent independent medical experts 
such as the Chief Medical Officer of the Turf Club in Ireland, Dr Adrian McGoldrick, 
Dr Willie Stewart the Consultant Neurosurgeon who has publicly raised concerns in 
Scotland about head injuries in regard to rugby and other contact sports, the Coroner 
in the Jeff Astle  fatal accident enquiry  who said that the international footballer had 
died of an industrial disease caused by heading a football, and Dr Bennet Omalu the 
expert in Chronic Traumatic Encephalopathy in sports, are, at the very least, 
opinions that should be taken seriously.   Furthermore the frequency and 
seriousness of injuries in horseracing are well known, it is not something that has 
been fabricated.  
 
Is there a remedy? Actually the answer is yes, in part. Existing health and safety 
legislation very sensibly covers all of this, albeit there is an inherent problem, which 
is what brought about this petition in the first place. 
 



Sections 2.1 of the Health and Safety at Work Act 1974, states that “It shall be the 

duty of every employer to ensure, so far as is reasonably practicable, the health, 

safety and welfare at work of all his employees”. Section 3.1, which covers those 

who are not employees, states that  “It shall be the duty of every employer to 

conduct his undertaking in such a way as to ensure, so far as is reasonably 

practicable, that persons not in his employment who may be affected thereby are not 

thereby exposed to risks to their health or safety” Jockeys, footballers, or rugby 

players may, or may not be, in  employment, but irrespective, there is a duty to 

ensure, so far as is reasonably practicable that they are not exposed to risks to their 

health and safety.   There are no exclusions for sporting events under the act, 

neither is it acceptable to be aware that injuries can be caused, and make no attempt 

to reduce the risk. It is an offence of strict liability, subject to the defence of “in so far 

as reasonably practicable”. It is well drafted, tried and tested legislation, which has 

achieved its objectives when properly and sensibly applied.  

The whole point of the legislation is to prevent people being exploited, abused, or 
taken advantage of because of their weaker position, whether out of financial 
necessity, or an unfair bargaining position.  
 
In order to ensure  health or safety, the undertaking has to carry out a risk 

assessment in accordance with Section 3.1 of the Management of Health and Safety 

at Work regulations,  where it states that; “Every employer shall make a suitable and 

sufficient assessment of (a)the risks to the health and safety of his employees to 

which they are exposed whilst they are at work; and (b)the risks to the health and 

safety of persons not in his employment arising out of or in connection with the 

conduct by him of his undertaking”.  This is a common-sense approach which simply 

requires that risks are considered in a suitable and sufficient manner.  

The final part of the protection is, or should be, via The Reporting of Injuries, 
Diseases and Dangerous Occurrences Regulations (RIDDOR) whereby serious 
accidents are reported to the relevant statutory bodies, who can then independently 
assess if there has been a breach of the law. 

In the particular situation which instigated this petition, the problem is that the Health 
& Safety Executive have given blanket guidance that injuries, no matter how serious, 
which are incurred as a result of participation in a sporting event should not be 
reported. Only injuries related to the management of the event or equipment issues 
should be reported. This might sound reasonable on first consideration; however the 
problem that has now been created is that no sporting organisation will ever take the 
view that an injury was down to a failing on their part if this  could then lead to a 
prosecution, therefore the injuries will always be as a result of “participation”. The 
brutal reality of the Health & Safety Executive guidelines is that unless you are killed 
whilst taking part in a sporting event, then it is very unlikely that there will ever be an 
application of the existing health and safety legislation and any form of independent 
investigation.  Meanwhile, because of the restrictions and lack of access to justice in 
Scots law, no one will ever be allowed to bring a private prosecution without first 
going through a very expensive process in the first instance.  
 



If you just consider the statistics in regard to serious injuries in horseracing, which 
was my initial concern when lodging this petition, what is being suggested is that 
none of the possible 4000 serious injuries have ever, under any circumstances, been 
as a result of the management of the horseracing format or the equipment used.  
Even though a Chief Medical Officer of the British Horseracing Authority publicly 
stated that the saddles and position of the jockeys made them vulnerable to falls, 
and there is independent medical evidence of osteoporosis in a number of the 
jockeys, to say nothing of the implications of riding dehydrated, in order to comply 
with an archaic handicapping system of putting weight on a horse to slow it down, 
just because it is a “tradition”.  In fact some of the traditions of jump racing actually 
evolved from foxhunting, so perhaps it is no real surprise that the British Horseracing 
Authority appear to have an unusual perspective.   
 
To put this in context, part of the management of the Horseracing format is to 
allocate handicap weights.  At the local Musselburgh racetrack the jockeys use the 
sauna to dehydrate in order to meet riding weights. Are there sufficient and suitable 
risk assessments to cover this ?  No one will ever know if they are fit to be in control 
of a horse or not, or if there are adequate risk assessments, since any injuries will 
always be regarded as “participation” and never reported. There is even the 
possibility that the jockeys might not be safe to drive if they are dehydrated.  
 
Brian Toomey the jockey who was pronounced as being technically dead at Perth 
Racetrack for six seconds, and spent months in hospital with a brain injury as a 
result of an accident, would have had an independent investigation into his accident 
at work had he died, but because the medical practitioners actually saved him, 
nothing then happened. Perth Council Environmental Health and Safety 
subsequently undertook in writing to inspect the risk assessments at Perth Racetrack 
the next time they visited it.  They have recently advised that they now have no plans 
to carry out any inspections, despite being aware that there was a near fatal accident 
on the racetrack. They have informed me that on the basis of advice from the Health 
& Safety Executive, there will be no further answers to any of my queries. The matter 
has been closed down. 
 
The Health & Safety Executive have confirmed that they carried out no research, and 
took no expert or legal advice when they adopted the policy that injuries during the 
participation of a sporting event should not be reported. There is a statutory facility 
that where the Health & Safety Executive believe there should be an exemption to 
the obligation to report injuries, then they can make an exemption under Regulation 
17 of RIDDOR. The Health & Safety Executive have confirmed that they have issued 
no such exemptions for any sporting events.  
 
If there is fatality during a sporting event in Scotland then there is an automatic 
investigation, irrespective of whether or not it is incurred as a result of “participation”. 
It would therefore appear that unless you are killed, it is unlikely that there will be 
investigation by the statutory bodies. The complete and utter absurdity of the current 
Health & Safety Executive policy is that unless there is an impartial investigation then 
it can never be determined whether or not an injury is a result of normal participation 
or a failure of management. Each case must turn its own particular facts and 
circumstances, but this never happens. The Health & Safety Executive have 



effectively instigated a blanket policy which puts table tennis in the same category 
with jump racing, where ambulances actually follow the jockeys. 
  
 
For completeness, I did attempt to get Police Scotland to investigate my concerns, 
since they possibly have a much greater knowledge of the subject matter in regard to 
horseracing than the Health & Safety Executive do. As Police Scotland has a 
mounted branch, then they are more than competent to investigate and produce a 
report to the Crown Office and Procurator Fiscal Service. Police Scotland did have 
an initial involvement, but they then decided that it was not their policy to look at 
breaches of health and safety law, albeit if there is a fatality, then they become the 
lead reporting agency, they do investigate, and the Health & Safety Executive assist 
them. 
 
The suggestion of this being a civil matter is incorrect. The criminal offence is in 
regard to the risk of an accident. You cannot use a civil remedy where there is no 
accident or injury, since there is no actual harm. Furthermore if the State believes 
that a breach if health and safety law is so serious that only criminal proceedings are 
sufficient, why should any individual ever be denied an equal remedy. 
 
The tobacco companies denied that there were any issues with smoking even 
though they knew that there were health implications, the asbestos insulation 
companies knew that there were health concerns and covered it up. They also used 
political influence, the threat of lost jobs, and the impact on the economy if they had 
to alter their practices. I would sincerely hope that the same situation does not 
develop with sports injuries and no one takes the opportunity to independently 
investigate, and try and prevent people from being harmed.   
 
Perhaps the best explanation should come from Dr Bennet Omalu, who made some 

very serious observations regarding Chronic Traumatic Encephalopathy in football, 

based upon his work in American football, in an article in the Telegraph newspaper 

where he stated that “sports governing bodies cannot be relied upon to lead. “I don’t 

expect them to he says. The powers that be don’t want people to know because 

everyone is afraid the sports industries and other associated industries will lose 

money. This is a public health question. It is not a question that is left to sports. This 

is where I think government is failing”. As you will no doubt anticipate, I think he is 

correct; there is a failure by the relevant government bodies, particularly the Health & 

Safety Executive, which this petition seeks to address.  

In conclusion it appears that there are three alternative options. 
 
1 For the Lord Advocate to issue guidelines which allows for a private criminal 
prosecution where there has been an accident and no report by the Health & Safety 
Executive. That those guidelines should cater for the Lord Advocate to take over the 
prosecution to either continue the prosecution in the public interest, or to abandon it 
on the basis that it is either vexatious, and/or not in the public interest. 
 
2 For Police Scotland to extend  the role they have in fatal accident investigations 
and take the lead, with appropriate guidance and training from the Crown Office and 



Procurator Fiscal Service on health and safety issues, where there has been an 
accident, and no report will be issued by the Health & Safety Executive. 
 
3 Do nothing.   
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